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CLEi~i<’~OFF~(~~:

IN THE MATTER OF: )
)

PetitionofNoveon,Inc. for an
AdjustedStandardfrom
35 111. Adin. Code304.122

TO: DorothyGunn,Clerk
Illinois Pollution Control Board
JamesR. ThompsonCenter
100 W. Randolph,Suite11-500
Chicago,Illrnois 60601

BradleyP. Halloran,HearingOfficer
Illinois Pollution ControlBoard
JamesR. ThompsonCenter
100 W. Randolph,Suite11-500
Chicago,Illinois 60601

NOTICE OF FILING

Mark Latharn
RichardKissel
Gardner,Carton,& Douglas
191 North WackerDrive, Suite3700
Chicago,Illinois 60606

PLEASETAKE NOTICE that I havetodayfiled with theOffice oftheClerk ofthe

Pollution ControlBoardtheattached~~ponse of theIllinois EnvironmentalPrqtectionAgency

to Petitioner’sMotion to IncorporateTranscriptfrom PCB91-17oftheIllinois Environmental

ProtectionAgency,a copyofwhich is herewithserveduponyou.

ENVIRONMENTAL PROTECTIONAGENCYOF THE

STATE OF ILLII’~IOIS

~fIII 4t
BY k~9-~-~!IL’U LU’t’~

DeborahJ. \~ffams
AssistantCounsel
DivisionofLegal Counsel

DATED: February9,2004
Il1ino~sEnvironmentalProtectionAgency
1021 N. GrandAye; East
P.O.Box 19276
Springfield,Illinois 62794-9276

TifiS FILING IS SUBMiTTED
ON RECYCLE]) PAPER

BEFORETHE ILLINOIS POLLUTION CONTROLBOAR~STATEOF ~LLlNU;.~:;~cth~t~onCo~’1i~i~

)
) AS 02-5
) (AdjustedStandard— Water)
)



FEB~2~9~2O~409: 217782980? 2177829807 P.
r~~ ~ ~

CLERK’S OFF~?

BEFORETHE ILLINO~iSPOLLUTiON CONTROLBOAREL.
~ ~JF~Lu~::;

•~c~u0on
IN THE MATTER OF: )

)
PetitionofNoveon,Inc.for an )
AdjustedStandardfrom ) AS 02-5
35 111. Adm. Code304.122 ) (AdjustedStandard— Water)

)
RESPONSEOFTHE ILLINOIS ENVIRONMENTAL PROTECTION

AGENCYTO PETiTIONER’SMOTION TO INCORPORATE
TRANSCRIPTFROMPCB 91-17

NOW COMEStheILLINOIS ENVIRONMENTAL PROTECTIONAGENCY

(“Illinois EPA” or “Agency”),by oneofits attorneys,DeborahJ. Williams, arid pursuant

to 35 111. Adm. Code101.306,herebysubmitsits Responseto Petitioner’sMotion to

IncorporateTranscriptfrom PCB91-17into theRecordof theabovecaptionedmatter

andstatesasfollows:

1. OnMay 22, 2002,Noveon.filed aPetitionfor anAdjustedStandardwith
thePollution ControlBoard(“Board”). ThePetitionrequestsrelieffrom
35 III. Adm. Code304.122astheseregulationsapplyto thedischargeof
arrimonianitrogenfrom Noveon’sHenry,MarshallCounty, Illinois
facility. On June20, 2002,theBoardacceptedthePetitionfor hearing.

2. Hearingsin thismatterandNoveon’sappealof its NationalPollutant
DischargeEliminationSystemPermit (docketedPCB 91-17)were
scheduledfor February17 - 20, 2004. Hearingswerepreviouslyheld in
PCB 91-17onNovember19, 1991 andDecember16, 1991.

3. A Pre-HearingStatusConferencewasheldbeforeHearingOfficer
Halloranon February5, 2004. OnFebruary6,2004,Petitionerfiled by
fax aMotion to incorporatethetranscriptoftheNovember19, 1991
permitappealhearinginto theRecordofthe instantAdjustedStandard
proceeding.

4. ThePetitionerisprovidingtheillinois EPAwith justfourbusinessdaysto
reviewtheNovember19, 1991 transcriptfor its relevanceandany other
possibleobjectionsto its introductioninto evidencewhile simultaneously
conductingpreparationsfor the upcominghearingsin thesetwo matters.

5. During the 1991 hearing,HearingOfficer Sikesmadeatleastoneruling
thatexcludedanexhibit andtestimonyofferedbythe Agencyfrom being
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enteredinto theRecord. Thismight makethetranscriptmisleadingto the
Boardwhenreviewedin thecontextofan AdjustedStandardproceeding.
Incorporationof thetranscriptwill alsomakeit necessaryfor theAgency
to call Petitioner’switnessfrom thePen-nitAppeal,Ken Willings, for
furthercross~examinationof thecurrentaccuracyandrelevanceof his
twelve-yearold testimonyif it is to alsobe usedasevidencein the
AdjustedStandardproceeding.

6. TheBoard’sproceduralrulesclearly indicatethat proceedingsmustnot be
consolidatedwheretheburdensofproofvary. See,35 III. Adm. Code
101.406. Allowing theincorporationofthepriorhearingtestimonybegins
to approacha consolidationofproceedingsthatwould otherwisebe
prohibitedby theBoard’srules.

7. At this latedate,theAgencycanonly concludethat its caseis will
prejudicedby Petitioner’srequestandrespectfullyrequeststhatthe
HearingOfficerdenytheinstantMotion to IncorporatetheTranscriptof
PCB91-17into theRecordof AS 02-05.

Respectfullysubmitted,

By(T)LQ~th~ ~
DeborahJ. illiams
AssistantCounsel
Division of LegalCounsel

DATED: February9,2004

Illinois EnvironmentalProtectionAgency
1021 N. GrandAve. East
P.O.Box 19276
Springfield, Illinois 62794-9276
217/782-5544
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STFATE OF ILLJ~O1S

COITNTYOF SANGAMON

)
)
)
)
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~3TATEOF ~LLiNO~~J
on Con:rol ~

PROOF OF SERWCE

I, theundersi~ied,on oathstatethat I haveservedtheattached,Responseof theIllinois

EnvironmentalProtectionA~e~ncyto Petitioner’sMotion to IncorporateTranscrintfrom PCB91-

~ii,uponthepersonto whom it is directed,by FACSIMILE andbyplacing acopy in anenvelope

addressedto:

DorothyM. Gunn,Clerk
Illinois Pollution Control Board
JamesR. ThompsonCenter
100 WestRandolphStreet,Suite11-500
Chicago, Illinois 60601

BradleyP. Halloran,HearingOfficer
Illinois PollutionControl Board
JamesR. ThompsonCenter
100WestRandolphStreet,Suite11-500
Chicago,Illinois 60601

Mark Latham
RichardKissel
Gardner,CartonandDouglas
191 North WackerDrive, Suite3700
Chicago,Illinois 60606

andmailing it by First ClassMail from Springfield,Illinois on February9, 2004with sufficientpostage

affixed.

SUB~~BEDAM) SWORN TO BEFORE ME

thisj_ day of February 2004

otaryPu lic

~oP~

OFFICIAL SEAL t
BRENDA BOEHNER

.~. NOTARY PUBLIC. STATE OF ILLINOIS ~
~MY COMIV1ISSION EXPIRES fl-14-2Q05~

THIS FILING ~SSUBMITTED ON RECYCLED PAPER

Cr-

TOTRL P.05
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~1ATF OF ~LL ~:ILINOIS E~’v1RONMENTALPROTLOTION AGENC~t~ u ~‘ -i

OWISION OF LEGAL COUNSEL
1021 NORTHGRi~ND.AVENQE EAST,POSTOFFICEBOX 19276

SPRINGFIELD,ILLINOIS 62794-9276
TELEPHONE(217)782~5544-FACStM~E(217)782-9807

DATh:_

FACSIMILE TRANSMITTAL SELEET

PLEASEDELIVER THE FOLLOWII~GPAGE(SJTO:

PAR~’SNAMB: (~ J ~

~CO~~SN~:_ T~(~Oi~ P~al

FACSIMILE NO.: —

TELEPHONENO.: _______________________________________________

~OM:

Re: 5 0 - /~4~v~ü ~ ol ~

TOTAL NUMBER O~PAGES (INCLUDING THIS PAGE): __________

H~ COPY ~L L~T ~L NOT - FOLLOW.

IF YOU DO NOT RECEIVEALL OFTIlE PAGES,PLEASECALL 217-782-554-4.

COMMENTS: jZ~�~o ~7~-~?- fr~ V4~l~i~ ~ ~0
~vi~ ~~ot

—

~PORTANT - THIS MESSAGEIs INTENDED ONLY P0?.THE USE OFTHEINDIVIDUAL OP. ENT1T~TO WifiCH IT
IS ADDRESSED; AND MAY CONTAIN INFORMATION ThAT IS PRIVIL~GBD.CONFIDENTIAL. AND EXEMPT
FROM DISCLOSUREUNDER AI’PLICAPLE LAW. U~THE READER OF TIlE MESSAGEIS NOT THE INTENDED
REC~IENT,ORTHE EMPLOYEE ORAGENTRESPONSIBLETO DELIVER IT TO TI-lB INTENDED RECtPJENT,YOU
ARE HEREBY NOTIF~O TI-tAT READING, DISSEMINATING, DISTRIBUTING, OR COPYING THIS
COMMUNICATION IS STRICTLY PROH1BTED. WYOU HAVE ?~E~EIVEDTI-ItS COMMUNICATION IN ERROR,
?~EASEIMMEDIATELY NOTIFY US BY TFLEPHONE,AND RETURN THE ORIGINAL MESSAGETO US AT THE
A~OV~ADIJRESSVIATII:E US~OSTALSER~CETHAN&YOTJ.
R~.532 2624
ADM 214Feb-99


